




























































See Abaclat and others v． Argentine Ｒepublic，ICSID Case No AＲB /07 /5，Decision on Jurisdiction
and Admissibility，4 August 2011 (hereinafter Abaclat and others v． Argentine Ｒepublic );Ambiente Ufficio
SpA and others v． Argentine Ｒepublic，ICSID Case No AＲB /08 /9，Decision on Jurisdiction，8 February 2013
(hereinafter Ambiente Ufficio SpA and others v． Argentine Ｒepublic);Giovanni Alemanni and others v． Argen-
tine Ｒepublic，ICSID Case No AＲB /07 /8，Decision on Jurisdiction and Admissibility，17 November 2014
(hereinafter Giovanni Alemanni and others v． Argentine Ｒepublic)。
由于“Abaclat案”仲裁申请人数量庞大，远远超过“Ambiente Ufficio 案”(119 人)和“Alemanni
案”(183人)，仲裁庭为区别起见将前者称为“群体诉请”(Mass Claims)，而将后二者称为“多方诉请”
(Multiparty Claims)，但上述案件本质上都属于集体诉请。
Francisco Blavi ＆ Gonzalo Vial，Class Actions in International Commercial Arbitration ，39 (4)
Fordham Int'l L．J． 795 (2016)．
Lara Pair ＆ Paul Frankenstein，New ICC Ｒule on Consolidation:Progress or Change ，25 (3)Emory
Int'l L． Ｒev． 1063 (2011)．
Simon Greenberg et al ．，International Commercial Arbitration:an Asia － Pacific Perspective 175
(Cambridge University Press 2011)．
在现实中，与集体诉请最为相近、也较易混淆的仲裁形式为“集团仲裁”(class arbitra-























题最终被谈判方搁置。现行的《华盛顿公约》第 25 条将 ICSID 的管辖权限定于“一缔约国













Stacie I． Strong，Class，Mass，and Collective Arbitration in National and International Law 8－11 (Ox-
ford University Press 2013)．
Gary Born ＆ Claudio Salas，The United States Supreme Court and Class Arbitration:A Tragedy of Er-
rors ，2012 (1)J． Dispute Ｒesolution 21－22 (2012)．
Stacie I． Strong，Does Class Arbitration“Change the Nature”of Arbitration?Stolt－Nielsen，AT＆T，
and a Ｒeturn to First Principles ，17 (1)Harv． Negotiation L． Ｒev． 201 (2012)．
Jan Paulsson，Arbitration without Privity ，10 (2)ICSID Ｒev． 233 (1995)．
ICSID，History of the ICSID Convention (Volume II)400，413 (ICSID，1968)．
Christoph H． Schreuer，The ICSID Convention:A Commentary 162－163 (2n d ed． Cambridge Universi-
ty Press 2009)．





and Others v． Burundi 案”②中，共同提起仲裁的 6 位比利时公民均为一家布隆迪公司的外
资股东;在“LG＆E Energy Corp． and others v． Argentina 案”③中，仲裁申请人 LG＆E Energy、
LG＆E Capital以及 LG＆E International为同属于 LG＆E 集团的三家关联企业。而在另一类
集体诉请中，多个投资者之间除了具有相同国籍之外并无法律上的关联，共同提起仲裁请
求仅仅是因为共同受到了东道国的侵害。例如，在“Funnekotter and Others v． Zimbabwe
案”④中，在津巴布韦直接或间接从事农地投资的 13位荷兰公民以津巴布韦 1992年土地收
购计划构成非法征收为由，共同对津巴布韦提起投资仲裁;而在“Alasdair Ｒoss Anderson and












施了强制重组———以价值仅相当于旧债券 1 /3的新债券置换旧债券。⑥ 由于该债务重组方
案导致债权人利益严重“缩水”，因此相当一部分债权人拒绝接受，并通过各种法律途径寻









数据来源于 ICSID案件列表(https:/ / icsid．worldbank．org /apps / ICSIDWEB /cases /Pages /Advanced-
Search．aspx?)，截至 2016年 11月 18日。
Antoine Goetz and others v． Ｒepublic of Burundi，ICSID Case No． AＲB /95 /3．
LG＆E Energy Corp． and others v． Argentine Ｒepublic，ICSID Case No． AＲB /02 /1．
Bernardus Henricus Funnekotter and others v． Ｒepublic of Zimbabwe，ICSID Case No． AＲB /05 /6
Alasdair Ｒoss Anderson and others v． Ｒepublic of Costa Ｒica，ICSID Case No． AＲB (AF)/07 /3．
为迫使债权人接受重组方案，阿根廷议会于 2005 年 2 月通过 26017 号法令，禁止政府对拒绝参
与债务重组的债权人重启债券互换要约或与其就债券支付达成和解，并要求政府将已在国内外交易所上
市的旧债券摘牌。See Michael Waibel，Sovereign Defaults before International Courts and Tribunals 17－18
(Cambridge University Press 2011)．
利籍债券持有人(分别为 6万人，183人和 119人)另辟蹊径，以阿根廷主权债务重组构成征


























“Ambiente Ufficio 案”仲裁庭首先运用条约解释规则对《华盛顿公约》第 25条和《阿—
意 BIT》第 8条的相关用语作了解释，认为《华盛顿公约》第 25条中“另一缔约国国民”一词











Abaclat and others v． Argentine Ｒepublic，paras． 489－490．
Ambiente Ufficio SpA and others v． Argentine Ｒepublic，paras． 129－131．








































Giovanni Alemanni and others v． Argentine Ｒepublic，para． 269．
Giovanni Alemanni and others v． Argentine Ｒepublic，paras． 287－88，293－294．
《华盛顿公约》第 44条规定，对于《华盛顿公约》、《ICSID程序规则》或双方当事人同意的其他规
则未作规定的任何程序性问题，应由仲裁庭决定;而《ICSID 程序规则》第 19 条则授权仲裁庭“视仲裁程
序进行之需要作出决定”。
Abaclat and others v． Argentine Ｒepublic，paras． 519，533－543．
集体诉请，阿根廷就要面对 6万个单独提起的仲裁程序，其面临的应诉挑战将更为巨大。①




































Abaclat and others v． Argentine Ｒepublic，paras． 537－545．
Ambiente Ufficio SpA and others v． Argentine Ｒepublic，paras．167－170;Giovanni Alemanni and Oth-














































































担的仲裁费用(包括律师费、案件管理费和仲裁员费用等)的平均数额均超过 500 万美元。See Jeffery P．
Commission，How Much Does an ICSID Arbitration Cost?A Snapshot of the Last Five Years，available at ht-
tp:/ /kluwerarbitrationblog．com /2016 /02 /29 /how－much－does－an－icsid－arbitration－cost－a－snapshot－of－the－
last－five－years /，visited on 24 Mar． 2017．
Michael Waibel，Opening Pandora’s Box:Sovereign Bonds in International Arbitration ，101 (4)

































就笔者所知，在阿根廷主权债务重组争端之前，只有 1981 年的“Klckner and others v． Cameroon
案”中，东道国喀麦隆曾以《华盛顿公约》第 25条规定的“投资者”为单数为由，对集体诉请提出反对，但
中途又撤回了该反对意见。See Christoph H． Schreuer，The ICSID Convention:A Commentary 163 (2n d ed．
Cambridge University Press 2009)．
ICSID News Ｒelease，Invitation to File Suggestions for Ｒule Amendments，available at https:/ / icsid．
worldbank．org /en /Pages /News．aspx?CID= 213，visited on 24 Mar． 2017．
The Limit of Collective Claims in ICSID Investment Arbitration:
A Ｒeflection on Argentina’s Sovereign Debt Ｒestructuring Disputes
Abstract:In the area of international investment，where a regulatory measure of the host
State infringes the rights of numerous investors，there will be a possibility that many investors ini-
tiate investment arbitration against the same host State in one proceeding，i． e．，“collective
claims”． While collective claims may help improve the efficiency of investment dispute resolution
and realize the consistency of awards，it has belonged to the“grey area”due to the lack of ex-
plicit legal basis under ICSID regime． In Argentina’s Sovereign Debt Ｒestructuring Disputes，
collective claims were pushed to the extreme，and therefore triggered controversy on the limit of
collective claims． Based on the historical positioning of ICSID regime and the legal basis of in-
vestment arbitration，the application of collective claims should not break the balance of interests
between investor and host State，and should be conditioned on the explicit or implicit consent of
the host State．
Key words:ICSID;investment arbitration;collective claims
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